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THE FULLY-COMPUTERIZED INTERNATIONAL
REGISTRY FOR SECURITY INTERESTS IN AIRCRAFT
AND AIRCRAFT PROTOCOL THAT WILL BECOME
EFFECTIVE TOWARD THE BEGINNING OF 2006
B.

PATRICK HONNEBIER*

I.

INTRODUCTION

IN JUNE 2004, the Preparatory Commission' decided to estab.lish the International Registry for the recording of international interests in aircraft objects in Shannon, Ireland. 2 The
creation of this international registration system finds its origin
in the Convention on International Interests in Mobile Equip* Associate Professor of Law, Utrecht University, Faculty of Law, Department
of Corporate, Commercial and Financial Law, the Netherlands. Member of the
Rail Working Group and Observer at the Diplomatic Conference to adopt the
Mobile Equipment Convention in Cape Town. Some of the facts in this article
come directly from the author's personal knowledge.
I A Preparatory Commission for the establishment of the International Registry was set up by the Diplomatic Conference in Cape Town. Under the guidance
and supervision of the International Civil Aviation Organization ("ICAO") Council, this Commission was composed of experts from Argentina, Brazil, Canada,
China, Egypt, France, Germany, India, Ireland, Kenya, Nigeria, the Russian Federation, Senegal, Singapore, Switzerland, South Africa, Tonga, the United Arab
Emirates and the United States. Resolution No. 2. of the Diplomatic Conference Relating to the Establishment of the Supervisory Authority and the InternationalRegistry for
Aircraft Objects [hereinafter Resolution No. 2]. The finalization of the international
registry system will be supervised by the ICAO Council with assistance being provided, where necessary, by France and the United States. The Preparatory Commission met in Montreal in May 2004, when it selected the host of the
International Registry. Its second meeting took place in January 2005. The
Council was primarily concerned with discussing and approving the regulations
for the International Registry, together with a number of administrative matters.
2 Competing bids to create and operate the International Registry came from
candidates in Canada, Singapore and Spain. See Press Release, Ireland Department of Transport, Ireland Wins in Bid to Host the Aviation Registry (June 10,
2004) (on file with author); SITA, Press Release, Ireland Wins Bid to Create and
Host International Registry of Aircraft Assets (June 10, 2004) (on file with the
author).
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ment ("Convention"), 3 and the Aircraft Equipment Protocol
("Protocol"). 4 The main objective of these instruments is to fa-5
cilitate the asset-based financing and leasing of aircraft objects.

Under the Convention and Protocol, the term "aircraft objects"
means aircraft frames, aircraft engines, and helicopters. 6 The
international interests that have been vested in these objects
may be registered in the international registration system.7 The
latest developments concerning the Convention and Protocol
are discussed in more detail below.
The International Registry will be operated by the Registrar
under the watchful eye of the Supervisory Authority.' The Irish
company Aviareto9 will manage, and the International Civil Aviation Organization ("ICAO") will supervise the International
Registry? ° The international creditors will be provided with a
secure registry to record their interests in aircraft objects, and to
establish the priority of their interests vis-d-vis competing creditors within and outside the insolvency of the debtor. The principal functions of the Supervisory Authority are to appoint,
supervise, and, if needed, dismiss the Registrar. 1 It is expected
that the International Registry will be operational in 2005.12
Opened for signature, Nov. 16, 2001, available at http:// www.unidroit.org/
english/conventions/c-main.htm [hereinafter CIME]; see also Roy M. GOODE,
THE OFFICIAL COMMENTARY ON THE CONVENTION ON INTERNATIONAL INTERESTS IN
MOBILE EQUIPMENT AND PROTOCOL THERETO ON MATTERS SPECIFIC TO AIRCRAFT
EQUIPMENT, OFFICIAL COMMENTARY (2001). The Commentary provides for a clear

and helpful explanation of the complex structure of the instruments. It has been
published and is distributed by the International Institute for the Unification of
Private Law (UNIDROIT), Rome. See also B. Patrick Honnebier, Book Review, 6
AIR & SPACE L. 334 (2003); B. Patrick Honnebier, Book Review, 1 INT'L & COMP.
L.Q. 258 (2005).
4 Protocol to the Convention on International Interests in Mobile Equipment,
opened for signature Nov. 16, 2001, available at http://www.unidroit.org [hereinafter AEP].
5 See CIME, supra note 3, Preamble.
2.
6 AEP, supra note 4, art. 1,
7 CIME, supra note 3, art. 16.
8 Id. art. 17.
9 Press Release, ICAO, Aviareto Selected to Establish International Registry
System for International Interests in Aircraft (June 4, 2004) (on file with the author); ICAO Progress Report, A35-WP/16, LE/1 (June 7, 2004) (on file with the
author).
10 Resolution No. 2, supra note 1; see GOODE, supra note 3, at 343.
11Aviation Working Group, Implementation Resource Materials (Dec. 2004),
available at http://awg.aero/pdf/IRMjuly.pdf (last visited Sept. 9, 2005).
12 Id.
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The realization of this much needed electronic International
Registry is a major achievement. For the first time in the history
of international property law a registration system will be established in which international security interests can be recorded.
Until now, it has been unthinkable that a holder of a registered
security interest could be afforded adequate protection against
third parties and insolvency administrators at the global level.
The tasks of the Registrar and Supervising Authority are laid
down in the Convention.'" The Convention regulates the privileges, immunities, and liability of these institutions. The Registrar will be strictly liable for compensatory damages for any loss
suffered due to errors, omissions or system malfunctions. 4 This
body is granted a limited number of defenses. 15 The Supervisory Authority is a body that has international legal personality.
To a large extent, the Convention provides for its immunity
from process. The registration system is an electronic, internetbased service. It will be available on-line twenty-four hours a
day, seven days a week. Access to the International Registry is
open to all parties that comply with the registration requirements, regardless of whether they are located in Contracting
States or non-Contracting States." The system is designed, however, to prevent the recording of interests without the required
prior electronic consent. The checking of the registration applications, the registrations themselves, and the responses to
searches will be processed automatically by the computer. This
process will not require human involvement. The international
interests and other registrable rights may be entered in the International Registry. The registration of an interest has effect
from the moment that the registration is searchable.
The International Registry is based on the property law principle of "notice filing." This means that the recorded data gives
notice to third parties that an international interest has been
vested in a specific aircraft object. If a party needs further information, it must make enquiries with the registrant. Therefore,
the international registration system is not based on the property law principle of "deed registration." It does not require the
filing of specific deeds or other documents.' 7 Accordingly, the
International Registry will provide public notice to prospective
13 CIME, supra note 3, art. 17.
14 Id.
15

Id.

16

Id. art. 26.
See GOODE, supra note 3, at 8, 16, 88.

17
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creditors who need to investigate if any secured interests have
already been vested in aircraft objects. Currently, most aircraft
and engines are either leased to airline companies or owned by
a combination of financiers and the airlines themselves. Frequently, an aircraft is owned by multiple parties and its acquisition is financed by several lenders. Furthermore, the
International Registry is based upon a strict "first-in-time" registration."' Accordingly, the international registration system will
enable the holders of registered international interests to preserve their priority with regard to subsequently registered interests, unregistered interests and the administrator in the
insolvency proceedings of the debtor. It is expected that the
International Registry will be able to function at low cost because it will be operated electronically. 19 Finally, it is anticipated
that the international registration system will help reduce the
costs of financing aircraft objects by two percent at the global
level.2" In turn, this will result in savings of billions of dollars
each year for the aviation sector. These substantial financial
benefits may encourage interested parties to create a regional or
even global registration system for mortgages in immovable
property.2
II.

THE CONVENTION ON INTERNATIONAL INTERESTS
IN MOBILE EQUIPMENT AS APPLIED TO AIRCRAFT
OBJECTS WILL ENTER INTO FORCE SHORTLY

As mentioned above, the establishment of the International
Registry has its roots in the Convention and Protocol. 2 2 These

instruments were created in Cape Town, South Africa, on November 16, 2001 at the conclusion of a Diplomatic Confer18 CIME, supra note 3, art. 29.
19 See GOODE, supra note 3, at 38, 88.
20

For the substantial financial benefits of the Convention and Protocol, see

ANTHONY SAUNDERS & I. WALTER, INSTITUT EUROPEN D'ADMINISTRATION DES AFFAiRES (INSEAD); NEW YORK UNIVERSITY SALOMON CENTER, .THE PROPOSED CONVENTION: AN ECONOMIC IMPACT ASSESSMENT (1998); Anthony Saunders et al., The

Economic Implications of InternationalSecured Transactions Law Reform: A Case Study,
20 U. PA. J. INT'L ECON. L. 309 (1999); Heywood W. Fleisig, The Proposed
UNIDROIT Convention on Mobile Equipment: Economic Consequences, 2 UNIFORM L.
REV. 253 (1999).
21 J.H.M. van Erp, The Cape Town Convention: A Model for a European System of
Security Interests Registration, 1 EUR. REV. PRiv. L. 91, 108-10 (2004).
22 Lorne Clark & Jeffery Wool, Entry into Force of TransactionalPrivate Law Treaties Affecting Aviation: Case Study-Proposed UNIDROIT/ICAO Convention as Applied
to Aircraft Equipment, 66J. AIR L. & COM. 1403, 1407 (2001).
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ence. 23 Without any doubt, the Convention and Protocol
represent the most innovative set of regulations in the history of
international aviation finance law. The Diplomatic Conference
was held under the joint auspices of the International Institute
for the Unification of Private Law (UNIDROIT) and the International Civil Aviation Organization (ICAO) .24 Representatives
of sixty-eight States and fourteen international organizations attended.25 Upon the conclusion of the Conference, twenty States
signed the Convention and Protocol.2 6 Since that time, eight additional States have signed both instruments. 27 These twentyeight Signatory States are equally representative of both the economically developed and the developing regions. Presently,
Ethiopia, Ireland, Nigeria, Oman, Panama, Pakistan and the
United States have already ratified the Convention and Protocol
or have acceded to these instruments. 2 Many other States 29 are
currently involved in ratification procedures to these instruments." Furthermore, the European Bank for Reconstruction
and Development is willing to provide the Russian Federation
with technical assistance for the acceptance and implementation
of the Convention. 1 In addition, the new framework explicitly
provides that a Regional Economic Integration Organization
("REIO") may ratify these documents. 2 Therefore, the Euro23 The authentic text of the CIME and AEP is available in the Arabic, Chinese,
English, French, Russian and Spanish languages. The text of the CIME already
has been translated into the German and Italian languages. See CIME, supra note
3; AEP, supra note 4.
24 For an extensive historical overview of the Convention and Protocol, see
Lorne S. Clark, The 2001 Cape Town Convention on InternationalInterests in Mobile
Equipment and the Aircraft Equipment Protocol: InternationalizingAsset-Based Principles
for the Acquisition of Aircraft and Engines, 1 J. AIR. L. & Com. 3, 12 (2004).
25 Id. at 3.
26 Id. at 12.
27 UNIDROIT Conventions Status: Ratifications and Signatures, available at
www.unidroit.org/english/implement/i-2001-convention.pdf
[hereinafter
UNIDROIT Conventions Status].
28 The United States ratified the Convention and Protocol on October 28,
2004. Id. Without any doubt, this fact will encourage many other states to follow.
29 For example, the Canadian Parliament has formally passed legislation to implement for federal purposes the Cape Town Convention and Aircraft Equipment Protocol. The (bilingual) bill received Royal Assent on February 24, 2005.
In English, its short title is The International Interests in Mobile Equipment (aircraft equipment) Act and is to be referred to formally as Chapter 3 of the Statutes
of Canada, 2005. While the legislation has been passed and received Royal Assent, it is not yet in force.
30 Clark, supra note 24, at 12.
31 Aviation Working Group, Information Bulletin 2 (Dec. 1990).
32 CIME, supra note 3, art. 48.
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pean Commission" has put the acceptance of the Convention and
Protocol on its agenda. 4 Currently, it is coordinating with the
twenty-five Member States of the European Union with a view to
the signing and conclusion of specific Articles of the Convention
and Protocol. These provisions concern jurisdiction, recognition, enforcement of judgements and insolvency matters.3 5 The
great importance of this project lies in the fact that the European Commission has come to the conclusion that the Convention and Aircraft Equipment Protocol will be advantageousto the
financiers, airline companies and consumers of the Member
States. 6 It endorses the view that the Convention/Protocol will
provide for the needed solid uniform European property regime which will make the financing of aircraft objects more
available and less costly. 37 This point of view has persuaded the
European Commission to initiate the necessary procedure.
When a REIO accepts the Convention/Protocol, it has the rights
and obligations of a Contracting State, to the extent that the
REIO has competence over the matters governed by the Convention. Some of the Member States, however, questioned the
European Union's competence to conclude international agreements, particularly in relation to the substantive insolvency provisions of the Convention/Protocol. Nevertheless, the European
33 The European Union actively participated in the drafting of the Convention/Protocol at the Diplomatic Conference in Cape Town. See PARE. EUR. Doc.
(SEC 332) 602 (2003); EU Bulletin 3-2003, Transport (22/22); Council of the
European Union Doc. 15904/1/02, (Feb. 14, 2003); Commission of the European Communities Doc. SEC (2002) 1308 (Dec. 17, 2002).
34 For additional European and international developments in this matter, see
B. Patrick Honnebier, The Convention on InternationalInterests in Mobile Equipment
and AircraftEquipment ProtocolEncourage EuropeanProperty Law Reform, 8 EDIN. L. R.
118 (2004); B. Patrick Honnebier, The Convention of Cape Town and Aircraft Equipment Protocol: A Stepping Stone Towards Unification of Security Interests in the European
Union, AVIATION LAw NEWSLETTER (2004) (Int'l Bar Ass'n).
35 EC Reg. No. 44/2001 (Dec. 22, 2000) (jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters); EC Reg. No. 1346/
2000 (May 29, 2000) (insolvency proceedings). The specific provisions include
the following: Articles 1(d), (h), (k) and (1), 13, 30, 37, 53, 55, Chapter XII of
the Convention and Articles 1(2) (in) and (n), X, XI, XII, XXI, XXII and XXX of
the Protocol.
36 The European Council has also authorized the Commission to open negotiations for the adoption of the Railway Rolling Stock Protocol. Press Release, Justice and Home Affairs 6162/03 (Presse 42) (Feb. 27-28, 2003) (on file with
author).
37 For the European Commission's position on aerospace in general and on
civil aviation in particular, see A Coherent Framework for Aerospace-A Response
to the STAR 21 Report, COM (2003) 600, Oct. 13, 2003.
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Commission and these States recently ended this dispute concerning competence as to the texts. Therefore, the Commission
could push forward its proposal to accept the Convention and
Protocol to the Council of the European Union in order to obtain its required approval. Consequently, the European Union's
acceptance3" of specific Articles of these instruments will most
likely take place in the near future. Additionally, the obstacles
on the path toward the ratification of the other Articles of the
Convention and Protocol by the individual European Member
States have been removed.
The Convention entered into force on April 1, 2004, three
months following the deposit of the third instrument of ratification.3 9 The Convention is only valid, however, with respect to a
category of objects to which a Protocol applies." This means
that the Convention cannot operate independently from the relevant Protocol. The Aircraft Equipment Protocol will be the
first Protocol to enter into force. For that purpose, it requires
ratification by eight States.4 1 As mentioned above, seven States
have already accepted it.4 2 Imminent ratifications are expected
by several other States. It is accordingly expected that the Protocol, and therefore, the Convention on International Interests in
Mobile Equipment as applied to Aircraft Objects, will have entered into force towards the beginning of 2006."3
III.

THE OBJECTIVE AND STRUCTURE OF THE
CONVENTION AND PROTOCOL

Personal property security law governing aircraft equipment
financing has been an unstable body of law since the beginning
of the aviation industry. This particular kind of law reached the
state of intolerable complexity and uncertainty by the last quarter of the twentieth century. Thus, in 1988, the Governing
Council of UNIDROIT took the initiative to solve the problems
with security and leasehold interests in cross-border transacThe acceptance of the Convention/Protocol by the European Union will
not have any consequences for Denmark. See supra note 17.
39 Clark, supra note 24, at 18. Nigeria was the third State to ratify the Convention and Protocol on December 16, 2003. See UNIDROIT Conventions Status,
supra note 27.
40 CIME, supra note 3, art 49,
2.
41 AEP, supra note 4, art. 26,
5.
42 See UNIDROIT Conventions Status, supra note 27.
43 Aviation Working Group, IMPLEMENTATION RESOURCE MATERIALS 2 (Dec.
2004) (on file with author).
38
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tions. In particular, the study on the InternationalRegulation of
Security Interests in Mobile Equipment contributed to the
UNIDROIT's decision to develop a modern and comprehensive
international security interests statute that would provide for the
needed legal stability.44 This ambitious project required close
collaboration between UNIDROIT, ICAO, IATA 45 and other institutions and interest groups, which resulted in the adoption of
the Convention and Protocol in Cape Town.
The main reasons for the introduction of the Convention are
the following. Traditionally, many States would apply the lex rei
sitae (also known as the lex situs) conflict of laws rule to determine the law governing the constitution and effects of consensual and non-consensual proprietary interests in movables. In a
practical sense, however, mobile equipment does not have a specific situs. Therefore, the lex situs rule is considered to be completely inadequate when applied to objects that are continuously
moving from State to State in the ordinary course of business.
In the case of space assets, these objects are not connected to a
State at all. Consequently, an international framework providing for the recognition, enforcement and priority of proprietary
rights in mobile equipment was needed.
The principal objective of the Convention is the efficient financing of mobile equipment.4 6 In general, the term "mobile
equipment" encompasses objects that by their very nature are
used internationally. Examples of such objects are aircraft, satellites, trains, movable oil-rigs and containers. The Convention
itself, however, is not equipment-specific. The Diplomatic Conference decided on a two-instruments approach. The Convention is a framework Convention incorporating general provisions.
The regime relates only to certain categories of mobile equipment, which are defined in separate Protocols. It applies
through separate Protocols to three different categories of mobile equipment: (a) airframes, aircraft engines and helicopters;
(b) railway rolling stock; and (c) space assets. 47 The Aircraft
44

R.C.C.

CUMING, INTERNATIONAL REGULATION

OF SECURITY INTERESTS IN Mo-

(1989). The author also played an important role in the development of Canada's system of personal property security laws. See also Martin J.
Stanford, The New Regimen:Its History and Future after South Africa, 12 EUR. REv.
PRIVATE L. 13 (2004).
45 The primary goal of the International Air Transport Association (IATA) is to
BILE EQUIPMENT

protect the interests of the airline industry.
46 See the Preamble of the Convention, supra note 3.

47 CIME, supra note 3, art. 2,

3(a)-(c).
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Equipment Protocol is the first Protocol that has been completed. The Railway Rolling Stock Protocol and Space Assets
Protocol will be adopted in due course. Different international
registration systems will be created for these different types of
mobile equipment. Therefore, different Registrars to operate
these systems and Supervisory Authorities to oversee them will
be established. For example, the International Organization for
International Carriage by Rail (OTIF) its expected to supervise
the International Registry for the recordation of international
interests in railway rolling stock.4 8 Furthermore, protocols and
their own international registration systems for mobile oil rigs,
trucks and containers may follow at a later stage.4 9
The Aircraft Equipment Protocol has been created to provide
a practical approach to the most important issues in civil aviation financing. As stated above, the provisions of the Convention are not equipment-specific and they are controlled by
special Protocols. The Protocol demonstrates the essence of the
Convention/Protocol structure. On the one hand, it attunes
the Convention to meet the demands of the aviation industry;
while, on the other hand, it does not interfere with its fundamental principles. For example, it contains two alternative sets of
insolvency provisions designed to adjust the general insolvency
provisions of the Convention if a Contracting State has made a
specific declaration to this effect. The Protocol provides the
Contracting States with a choice between a "hard" insolvency regime and a "soft" regime. 5' According to the Preamble of the
Protocol, it only relates to aircraft equipment. In turn, under the
Protocol this term means aircraft objects: airframes, aircraft engines and helicopters. 5'
IV.

THE CONVENTION AND PROTOCOL RESOLVE
THE EXISTING PROBLEMS

The Convention and Protocol have been designed to solve
the problems that presently interfere with the financing of aircraft equipment. They particularly address the secured transaction issues that currently exist in relation to internationalassetbased financing and leasing of aircraft objects. To date, the na48 See the Special Issue on the Convention of Cape Town, 12 EUR. REv.
L. (2004). This issue discusses the forthcoming Protocols.
49 Id.
50

CIME, sufra note 3, art. 30,

51 AEP, supra note 4, art. 1,

3; AEP, supra note 4, art. 11,
2(c), art. 2, 1 1.

3.
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tional property law regimes have dominated the financing of
such objects. But now, the main problem is that there exists a
great diversity of property law regimes at the internationallevel.
More specifically, there is no uniform international law dealing
with security interests in aircraft objects.
Moreover, previous international attempts to codify secured
interests in these objects had been unsuccessful.5 2 Particularly,
the complexity and diversity of the national property rights had
contributed to this fact. This past experience reveals the difficulty of transcending the dogmatic issues that exist in property
laws of many States. As a result, the financiers' security interests
differ from state to state. Accordingly, it is uncertain as whether
their rights can be upheld against third parties in other countries. Furthermore, the absence of uniformity in relation to security interests creates barriers to the financing of aircraft
objects.
Additionally, the existing Convention on the International
Recognition of Rights in Aircraft53 is inadequate. This Convention requires that the Contracting States recognize four classes
of foreign security interests in aircraft54 provided that these interests are created in conformity with the law of the Contracting
State in which the aircraft is registered at the time of the interests' creation.55 Thus, the treaty refers to the lex registri, which,
at first glance, seems to be a constant source of law. Nevertheless, the legal history of the Geneva Convention indicates that it
did not envision that the lex registri would be a referral to the
internallaw of the State of the registration only. To the contrary,
its reference is to the rules of conflicts of laws of the "flag State" as
well. Therefore, the lex registriis not the applicable substantive
law, but the law that selects the governing property law. As a
result, the answer to the question what domestic property law a
court has to apply in a specific case is still very uncertain.5"
52 In 1933, the Comit6 International Technique d' Experts Juridiques Mrien
(CITEJA) produced two draft Conventions, one relating to registration and the
other to mortgages and other secured interests in aircraft. For the texts, see
CITEJA Doc. No. 162, at 158 and 164. However, the time was not ripe for either
of these Conventions.
53 June 19, 1948, 4 U.S.T. 1830, 310 U.N.T.S. 151 [hereinafter Geneva
Convention].
54 Id. art 1,
1 (a)-(d).
55 Id. art 1,
1(i).
56 R.O. Wilberforce, Report of the Forty-Fourth Conference of the InternationalLaw
Association, 1 AIR L. 240 (1952); R.O. Wilberforce, The InternationalRecognition of
Rights in Aircraft, 2 INT'L L. Q. 421 (1948); G. Nathan Calkins, Creationand Interna-
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Moreover, renvoi problems may occur. The law of the flag State
selects the applicable law, which, in turn, refers the case back to
the law of the forum State (remission) or further to the law of a
third State to be decided (transmission). The biggest problem,
however, is that, being merely a conflict of laws treaty,57 it does not
provide for uniform substantive property law. Consequently, no
consensual or non-consensual property rights can be derived
from it.58 For that reason, the Geneva Convention has been regarded as a provisional body of rules from the outset. 59 For example, it does not govern the substantive proprietary issue as to
whether accession of an aircraft engine, which is owned by one
party, to an aircraft frame, which is owned by another party, occurs as soon as the former is attached to the latter. It must be
stressed that only as regards the above-mentioned four types of
recognizable consensual interests in aircraft, this treaty provides
for the application of the lex registri choice of law rule.60 It is
very important to note that in relation to the sphere of application of this Convention, a strict distinction is made between the
rules of private international law, which govern the voluntarily
established proprietary rights in aircraft on the one hand, and
the involuntarily created interests in aircraft on the other hand.
While this treaty governs the recognition of the four types of
proprietary rights that are consensual in nature, it does not deal
with non-consensual proprietary interests in aircraft at all. Consequently, the Convention does not answer the question as to
whether the alleged "doctrine of accession" of a particular juristional Recognition of Title and Security Rights in Aircraft, 15 J. AIR L. & CoM. 156
(1948); Annotated text of the Convention on International Recognition of Rights
in Aircraft, 14J. AIR L. & CoM. 70 (1949).
57 For the status of this Convention, see B. Patrick Honnebier, The Dutch Real
Rights of Airlines Can be the Basis of InternationalInterests under the Convention of Cape
Town, Just Like Their Equivalent American Security Interests, I EuR. REV. PRIVATE L. 46
(2004); B. Patrick Honnebier, The New InternationalRegimen Proposed by UNIDROIT
as a Means of Safeguarding Rights in rem of the Holder of an Aircraft under Netherlands
Law, 1 UTRECHT L. REV. 10 (2001), available at www.unidroit.org/english/publica
tions/review/articles/2001-1.htm (last visited July 29, 2005).
58 It is incorrect to assume that property rights can be derived from the Geneva
Convention. For an opposite view, see Berend J.H. Crans, Selected Pitfalls and
Booby-Traps in Aircraft Finance, 2 AIR & SPACE L. 4 (1992); Berend J.H. Crans, Enforcement of Security Interests in Spare Aircraft Engines, 3 AIR & SPACE L. 14 (1996).
The author contends that Article XVI of the Geneva Convention would imply an
"accretion rule" in relation to aircraft engines, which would also be applicable
when the engines are leased. The Geneva Convention, however, does not contain any
substantive property law.
59 International Civil Aviation Organization, ICAO Doc. 5722, 345.
60 Id. art. 1, 1 (a)-(d).
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diction dictates that an aircraft engine, which is owned by one
party, has acceded to an aircraft frame, which is owned by an
other party, by operation of law. Besides, traditionally it is the
universal prevailing view that the lex situs conflict of laws rule
governs non-consensual proprietary issues relating to corporeal
movables. This rule is also valid in regard to the alleged accession of aircraft engines to aircraft frames. The different conflict
rules which apply to these differing proprietary interests in aircraft equipment must be clearly understood. In interpreting the
regime of the treaty, however, many legal writers ,have failed to
understand this significant differentiation. To a large extent,
their ignorance has led to the currently existing fundamental
misconception in international aviation finance practice with regard to the interpretation of the Convention. The argument
that its regime frustrates the use of international engine-pooling
agreements, engine-swapping, engine-leasing and engine covenants is a fallacy. Moreover, under the applicable domestic
property law of most civil law and common law jurisdictions that
is selected by the lex situs choice of law rules, accession of aircraft
engines to aircraft frames does not take place. The substantive
aspects of aircraft engine financing are discussed further below
in Part VII. In addition, even assuming that under the applicable law accession may take place, such a non-consensual proprietary right would not be recognized or enforced by the foreign
courts. This is true regardless of whether these courts sit in the
Contracting States of the Geneva Convention or not. Most
likely, the accession would be repugnant to the fundamental legal principles of the forum state. Consequently, it would be contrary to the forum states' public policy, and the' application of
the foreign law (its strict doctrine of accession) would be excluded. In addition, the Convention has not been ratified at a
global level. Furthermore, many important aviation finance jurisdictions have not accepted it. Finally, the Convention takes
no account of new developments in international financing
practice, such as the fact that, presently, many aircraft engines
are financed separately. The substantive property law problems
that may arise in relation to the separate financing of aircraft
engines are discussed below in Part VII.
To solve all the problems at hand, the Convention/Protocol
establish a uniform system for the creation, enforcement, registration and priority of autonomous international interests in aircraft objects. To have effect against the third parties, the
international interests must be registered in the International
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Registry for aircraft objects.6 1 Therefore, the establishment of
the Registry is an absolute requirement for the success of the
regime of the Convention and Protocol. As mentioned above,
this international registration system will be operated by the
Irish company Aviareto. The holders of registered international
interests are chargees, conditional sellers and lessors. The
chargees can be both airline companies and their financiers, as
under the domestic property laws of various states these parties
may provide each other with security interests. In turn, under of
the Convention and Protocol these national interests can form
the basis of international interests.6 2 The holders can uphold
their international interests both within and outside the bankruptcy of the debtor, provided that their interests were registered prior to the commencement of the insolvency
proceedings.6"
V.

THE REMEDIES OF THE HOLDERS OF REGISTERED
INTERNATIONAL INTERESTS UNDER THE
CONVENTION AND PROTOCOL

The Convention/Protocol provide the holders of international interests with a range of default and insolvency-related
remedies. These remedies only relate to the parties inter se.64
However, the Convention/Protocol regime draws an important
distinction 6 5 between the remedies which may be granted by the
parties to the chargee, the person entitled under a security agreement, on the one hand, and the remedies which are available to
a conditional seller or lessor, on the other.6 6 The Convention/Protocol incorporates this distinction because of extensive remedies
can be made available to the holder of an international interest.
61 There will be different international registration systems for different types
of mobile equipment.
62 B. Patrick Honnebier, The Cape Town Convention and the Aircraft Equipment
Protocol: Protecting the Registered Secured Interests of Airline Lessees, 30 AIR & SPACE L.
27 (2005). This article is based on the author's presentation at the Annual Meeting of the American Bar Association (ABA), Aviation Finance Subcommittee, Atlanta, GA, Aug. 7, 2004.
63 See CIME, supra note 3, ch. VIII.
64 AEP, supra note 4, art. 9,
3; CIME, supra note 3, art. 7(2).
65 This relevant distinction in the Convention/Protocol regime is not widely
appreciated. See I. Davies, The New Lex Mercatoria:InternationalInterests in Mobile
Equipment, 52 INT'L & COMp. L. Q. 170-72 (2003); BJ.H. Crans, The UNIDROIT
Convention on InternationalInterests and the Aircraft Equipment Protocol: Some Critical
Observations, 3 AIR & SPACE L. 256 (1998).
66 AEP, supra note 4, art. 9; CIME, supra note 3, art. 10.
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In many common law and civil law countries these remedies are
available to a conditional seller or lessor by law, or may be
granted to them, as they are the owners of the aircraft. However, in the majority of civil law countries the same remedies are
not available to a chargee and cannot be granted to it by the
parties. For these reasons, under the Convention/Protocol, the
above-mentioned special rights are available to the chargee only
where the chargor has agreed to such remedies. 67 In this respect, too, the Convention/Protocol regime is based on the freedom of the parties to contract. The parties may agree between
themselves 6 on the remedies set out in the Convention/Protocol that they regard as desirable with respect to their specific
legal relationship.69
The new regime reflects the fact that the market in aircraft is
characterized by extremely high sophistication of the market
participants. For example, many airlines are owned (to a large
extent) by the state or have other affiliations with it. Additionally, parties to aircraft transactions are experienced in negotiating and concluding such transactions. Furthermore, the parties
concerned traditionally commission highly-qualified financial
and legal experts to represent them when concluding these
complicated transactions. For these reasons, any kind of
"mandatory consumer-related law" to protect (national) airline
companies is non-existent in current international air law,7" and
the same is true for the Convention/Protocol. The creation of
AEP, supra note 4, art. 9,
3; CIME, supra note 3, art. 8.
B. Patrick Honnebier, The Convention of Cape Town on InternationalInterests in
Mobile Equipment: The Solution of Specific European Property Law Problems, 3 EUR. REV.
PRIVATE L. 10 (2002).
69 For instance, the property law of the Netherlands provides for the creation
of rights in rem (i.e., security interests, liens, charges) to acquireor possess aircraft
that can be vested in Dutch airline companies. NBW, arts. 8:1308, 8:1309 (Dutch
Civil Code). In turn, these full real property rights can be the basis of an international interest under the Convention/Protocol. CIME, supra note 3, art. 2(2) (a).
This means, for example, that an owner of an aircraft (chargor) may grant special remedies to a Dutch airline (chargee) under a security agreement. AEP,
supra note 4, art. 9; CIME, supra note 3, art. 8. The same holds true for security
interests granted by lessors to American airline companies (lessees) under UCC
Article 9. See B. Patrick Honnebier, The New International Regimen Proposed by
UNIDROIT as a Means of SafeguardingRights in rem of the Holder of an Aircraft under
Netherlands Law, 1 UNIFORm L. REv. 5 (2001); B. Patrick Honnebier, The Dutch
Real Rights of Airline Companies Can Be the Basis of InternationalInterests under the
Convention of Cape Town, Just Like Their EquivalentAmerican Security Interests, 1 EUR.
REv. PRVATE L. 46 (2004).
70 The Geneva Convention, too, acknowledges the freedom of the parties to
contract. Geneva Convention, supra note 52, art. 1(d).
67
68
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inequality is disadvantageous for a market in which only equal
parties come together. This holds true both for the law and the
economy. Consequently, it is legitimate for the Convention/
Protocol to expect that the parties will lay down their mutual
rights and obligations in agreements that are tailor-made to suit
them. Clearly, which remedies the holders of international interests will in fact be able to stipulate depends entirely on the
economic and financial leverage of the parties in a specific situation. For instance, now, a buyers' market exists with respect to
the acquisition and leasing of aircraft objects.
VI.

THE FORTHCOMING BENEFICIAL IMPACT OF
THE CONVENTION AND PROTOCOL

As has been mentioned above, the principal objective of the
Convention and Protocol is to facilitate the financing of aircraft
objects and to reduce financing costs. For that purpose, the
Convention/Protocol establish a comprehensive legal framework to protect leasehold and security interests in such objects.
Because a decrease in legal risk should lead to a decrease in overall
expense, in the future, the financing of mobile equipment
should become less expensive. A global economic study of this
issue shows that the Convention/Protocol will generate, on a
conservative basis, billions of dollars in savings per year. The
new regime will attract significant, long-lasting micro-economic
and macro-economic benefits. The beneficial impact of the
Convention/Protocol on the cost of obtaining aircraft financing
will be shared not only among the financiers and manufacturers
but also among airline companies,"' their shareholders, employees and passengers.72
The first practical effect of the Convention/Protocol is the recent announcement by the Export-Import Bank ("Ex-Im Bank")
that it will reduce its "exposure fee" on export financing for large
commercial U.S. aircraft.73 Buyers of such aircraft in any state
that has adopted and implemented the Convention/Protocol
71 For example, Air Canada advised the Canadian government to adopt Alternative A of the "Remedies on Insolvency" provision. AEP, supra note 4, art. 11.
Some have characterised this provision as "pro-creditor." Air Canada, however,
concludes that it will lower the cost of borrowing, expand sources of funding and
potentially make credit available to facilitate a reorganization. Air Canada's
Memorandum to Industry Canada (Feb. 27, 2003) (on file with author).
72 See SAUNDERS, supra note 20.
73 See Press Release, Export-Import Bank of the United States (Jan. 31, 2003).
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will receive a one-third reduction in the bank's fee."4 With this
substantial cost reduction, the Ex-Im Bank is encouraging countries to adopt the kind of legal framework that will enable their
airlines to upgrade and expand their fleets by reducing the risk
in cross-border asset-based financing and leasing of aircraft. For
example, Ethiopian Airlines has recently financed the acquisition of a new aircraft.75 It has already been able to profit from
the reduced exposure fee and other advantages of the regime of
the Convention/Protocol.
VII.

THE CURRENT LEGAL IMPACT OF THE
CONVENTION AND PROTOCOL

Some courts already apply the new regime of the Convention/Protocol. For example, in 2002 a Court of Appeal in the
Netherlands decided that the general Dutch property law doctrine of "accession" (Natrekking) does not apply to aircraft engines that are attached to large aircraft frames registered in the
national registry.7 6 Engines are not considered parts of the airframe to which they are attached, and they can be the objects of
separate security interests. 7 7 Last year, the Court of First Instance of Aruba, which is an autonomous part of the Kingdom
of the Netherlands 78 and has its own air law, ruled in the same
direction as the Dutch Court of Appeal. 79 That case, however,
addressed the financing of aircraft engines that are attached to
small aircraft which are not registered in Aruba's national regis74 Id.
75 Press Release, Export-Import Bank of the United States, EX-IM Bank Supports U.S. Aerospace Exports to Ethiopian Airlines (Dec. 16, 2003); available at
www.prnewswire.co.uk/cgi/newsrelease?id=114117 (last visited Aug. 15, 2005).
76 AAR Aircraft & Engine Group/Aerowings, Court of Appeal, Den Bosch, the
Netherlands, 15 Aug. 15, 2002. Dutch law makes a distinction between the financing of registrable and non-registrable aircraft. The Dutch Civil Code contains a special property regime for large aircraft which are registered in the
national registry. NBW, art. 8:3a. This regime, however, does not cover small
non-registrable aircraft. Small aircraft are governed by the general property regime of the Dutch Civil Code that applies to movable property.
77 NWB, art. 8:3a (Dutch Civil Code).
78 The Kingdom of the Netherlands includes the Netherlands (European territory), Aruba and the Netherlands Antilles. Since 2002, a uniform law exists in
these states regulating the property rights in of air law.
79 See Volvo Aero Leasing/AVIA Air, Court of First Instance of Aruba, June 25,
2003, no. 121. Additionally, the UNIDROIT Convention on International Financial Leasing allows aircraft engines to be leased and registered separately from
the airframes. UNIDROIT Convention on Intternational Financial Leasing, May
20, 1998, art. 7(3).
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try. These important rulings have been influenced by, and are
entirely in accord with, the Cape Town Convention and the Aircraft Equipment Protocol. Under the new regime, engines are
regarded as distinct aircraft objects that can be financed and
registered separately.80 However, both decisions conflict the
controversial Dutch view that in all circumstances the ownership
of an engine passes to the owner of an airframe as soon as it is
attached to it. It has been suggested that an engine loses its
separate existence and becomes part of the aircraft at the moment of installation, after which time, it is impossible to create a
security right on the engine. For that reason, this view contends
that the regime of the Convention/Protocol conflicts with
Dutch property law. 8 The following statement concerning the
property status of engines in civil law jurisdictions in general
stresses a similar point of view: "[t] he application [of the regime
of the Convention/Protocol to aircraft engines is not compatible with the civil law concept8 2 that component parts of an aircraft cannot be made subject to a security right if such a
component part is considered an integral and indispensable
part of that other object."8 3
All the above-mentioned conclusions regarding conflicts with
Dutch property law are incorrect, however. In the Netherlands,
the substantive property law governing aircraft and engines is
regarded as a lex specialis. Most other European civil law states
concur in that respect. These objects occupy an exceptional position in the property law systems of those states, both in dogmatic and conceptual terms. The general rules of property law
are not fully applicable. Under the present special rules of air
law, engines are generally not considered as integral and indispensable parts of the airframe. The reason for this is that most
AEP, supra note 4, art. 1, 2(c).
81 Berend J.H. Crans, Enforcement of Securiy Interests in Spare Aircraft Engines, 21
AIR & SPACE L. 145, 147 (1996). As stated in footnote fifty-eight, Crans erroneously argues that Article XVI of the Geneva Convention provides for a proprietary "accretion rule" in relation to aircraft engines. However, the Convention,
which is merely a recognition treaty, does not contain any uniform substantive
property law. Berend J.H. Crans, Analyzing the Merits of the Proposed UNIDROIT
Convention on InternationalInterests in Mobile Equipment and the Aircraft Equipment
Protocol, on the Basics of a Fictional Scenario, 25 AIR & SPACE L. 51 (2000).
82 For the view of the representatives of the European continental civil law
states rejecting the possibility of the doctrine of accession in relation to leased or
borrowed aircraft engines, see CITEJA,Comte Rendiu, Doc. 162, 39-43 (1931).
83 Ivan Davies, The New Lex Mercatoria:InternationalInterests in Mobile Equipment,
52 INT'L & ComP. L.Q. 151, 173 (2003).
8o
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engines are not intended for permanent use on a specific airframe.84
To the contrary, most frequently engines are temporarilyor coincidentally used, leased or exchanged based on engine-pooling arrangements and engine interchange agreements. In these cases
the owner of the airframe and the owner of the engines is not
the same person. Consequently, these engines are not intended
for permanent use on a specific airframe. Additionally, engines
can easily be attached to or detached from an airframe, without
damaging the airframe or the engines. For these reasons, in
Belgium, France, Germany, Italy, the Netherlands, Switzerland
and many other continental European civil law countries most
engines, especially leased ones, are not considered to be integral
or indispensable parts of the aircraft.8 5

84 Article XVI of the Geneva Convention requires for the international recognition of a security interest vested in an aircraft (including its engines) that the
engines are intended for (permanent) use on the (specific) aircraft. It presumes
that the owner of the aircraft is also the owner of the engines attached to the
aircraft, which, was the general practice at the time the Convention came into
existence.
85 See 0. Riese, Die Tagung der Unterausschfisse der CITEJA in Paris, Archiv
far Luftrecht 191 (1931); 0. Riese, Luftrecht 260 (1934); H. Schlegel, Eigentumserwerb und Rechtsgeschdftliche Belastung von Luftfahrzeugen im Internationalen Privatrecht (1938); M. de Juglart, Traite 6lmentaire de droit afrien 136
(1952); B. Hofstetter, L' hypothique Arienne 217 (1950); M. Rijks, Het Verdrag
van Genive 8 (1952); G. Elbing, Sind Triebwerke Wesentliche Bestandteile von
Flugzeugen?, Zeitschrift ffir Luft- und Weltraumrecht 387 (1995);J.F. Baur & R.
Stfirmer, Sachenrecht 13 (1999); V. Sagaert, De UNIDROIT Conventie: Een
Laatste Strohalm Voor de Belgische Luchtvaartindustrie, Rechtskundig Weekblad
1367 (2001/2002); V. Sagaert, De UNIDROIT Conventie Betreffende Internationale Zakelijke Rechten Op Roerend Uitrustingsmaterieel, Commentaar, Voorrechten en Hypotheken, Commentaar Met Overzicht van Rechtspraak en
rechtsleer 1 (2002); G. Mauri & B. van Itterbeek, Belgian Aircraft Finance: New
perspectives. Why Belgium should ratify the Cape Town Convention and its Aircraft Specific Protocol, 3 A.S.L. 208 (2004); B. Patrick Honnebier, De nieuwe ontwikkelingen in de internationale financieringspraktijk zijn de laatste strohalm voor de
Surinaamse Luchtvaart Maatschappij, 2 Surinaams Juristen Blad 34 (2004). For
the most relevant German case law rejecting the doctrine of accession in relation
to aircraft engines, see Oberlandesgericht Hamburg, Archiv for Luftrecht 105
(1931).
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VIII.

THE CONSOLIDATED TEXT OF THE
CONVENTION AND PROTOCOL

The Diplomatic Conference adopted a resolution" to entrust
the Joint Secretariat8 7 of the Conference with the drawing up of
a Consolidated Text of the Convention and Protocol. Its purpose
is to facilitate the application and implementation of the rules
contained in the Convention and Protocol in a user-friendly format because the Convention and Protocol must be read and interpreted together as a single instrument. 8 Therefore, this
document reproduces the combined effect of the regime of the
Convention/Protocol with regard to aircraft objects. The Consolidated Text is designed as a useful working tool for those involved in aviation finance. It has been drafted by the Joint
Secretariat of UNIDROIT and ICAO with great care to ensure
full conformity with the objective and text of the Convention/
Protocol. The Consolidated Text may be cited in contracts relating to the financing of aircraft objects. However, it is not a Convention in itself and it is not subject to acceptance procedures by
Member States. The only legally binding instruments are the
Convention and Protocol.89 If any discrepancies exist between
the Convention and Aircraft Equipment Protocol and the Consolidated Text the former two documents have priority."
IX.

CONCLUDING REMARKS

The Convention on International Interests in Mobile Equipment as applied to aircraft objects is expected to enter into force
towards the beginning of 2006. It provides for the necessary legal certainty with regard to the financing of aircraft equipment.
The instrument brings about uniformity at the global level regarding specific aspects of the property law in the Contracting
States. The Convention provides, inter alia, for an autonomous
international interest that may be constituted in certain categories of mobile equipment. Under the regime of the Convention/Protocol, the holder of an international interest is or may
86 Resolution Relating to the Consolidated Text of the Convention on International Interests in Mobile Equipment and the Protocol to the Convention on
International Interests in Mobile Equipment on Matters Specific to Aircraft Objects (Resolution No. 1). See GOODE, supra note 3, at 297.
87 The Joint Secretariat of the Conference was formed by the Secretariats of
the international organizations UNIDROIT and ICAO.
88 CIME, supra note 3, art. 6,
1.
89 See GOODE, supra note 3, at 2.
90 Id.
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be granted extensive remedies that the parties may in large part
supplement or restrict. Where such an interest is registered in
the International Registry, it can be upheld against any person
in any Contracting State. The Registry will be established in
Shannon, Ireland, in early 2006. The international registration
system will be operated by the Irish company Aviareto and the
organization ICAO will supervise the operation.
The creation of the International Registry for the recordation
of international interests in aircraft equipment is a major
achievement. The establishment of the International Registry is
expected to substantially reduce the costs of financing aircraft
objects at the global level, which, in turn, should result in savings of billions of dollars per year for the aviation sector. Furthermore, the beneficial impact of the Convention and Protocol
will be shared not only among the financiers and manufacturers, but also among airline companies, their shareholders, employees and passengers. Without any doubt, the Convention
and Protocol represent the most innovative set of regulations in
the history of international aviation finance law.

